
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   04/21/17 

 
 

- 1 - 

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order 

 

1.  TIME:  9:00   CASE#: MSC12-02083 

CASE NAME: ST. MARK VS. SAINT MARK 

HEARING ON MOTION FOR SANCTIONS PURSUANT TO CCP 128.7 

FILED BY ST. MARK BAPTIST CHURCH PITTSBURG 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

 Plaintiff St. Mark Baptist Church of Pittsburg’s (“St. Mark”) motion for sanctions 

pursuant to CCP Section 128.7 is denied.  The procedure for this motion was not satisfied by 

the moving party.  (Should plaintiff decide to pursue this further by refiling the motion, 

there must be strict adherence to applicable procedure (see below), AND opposing counsel 

must timely file a current opposition and not rely on an opposition filed in 2015 or some 
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other time. Moving and opposing papers are to be no longer than 10 pages; a reply brief, if 

any, shall not exceed 5 pages.)  

 For a court to award sanctions under Section 128.7, notice and a reasonable 

opportunity to respond is required.  The notice of motion must be served as provided in CCP 

Section 1010.  It cannot, however, be filed with or presented to the court unless, within 21 

days after service of the motion, or such other period as prescribed by the court, the 

challenged paper, claim, defense, contention, allegation, or denial is not appropriately 

corrected or withdrawn. See CCP Section 128.7(c)(1)  Failure of a party seeking sanctions to 

serve the motion on the opposing party 21 days prior to filing precludes the imposition of 

sanctions under Section 128.7.  See Goodstone v. Southwest Airlines Co. (1998) 63 

Cal.App.4th 406, 423.  Furthermore, the motion served on the party must be the same as 

the motion filed later with the court, and if the motion is changed prior to filing with the 

court, the 21-day provision has not been met and the filing party is not entitled to 

sanctions.  See Hart v. Avetoom  (2002) 95 Cal.App.4th 410, 414-415.  The notice 

requirement of Section 128.7 is not met simply by sending a letter to the offending party 

indicating that the sender intends to seek sanctions. See Martorana v. Marlin & Saltzman 

(2009) 175 Cal.App.4th 685, 700.  In addition, the notice of motion must specify when the 

motion will be made, as required by Section 1010, in order to constitute a valid notice.  See 

Galleria Plus, Inc. v. Hanmi Bank (2009) 179 Cal.App.4th 535, 538 (document served stating 

sanctions motion would be filed “on or after” specified date (more than 21 days later) did 

not provide notice of hearing date and thus did not satisfy “safe harbor” requirement)  “A 

formal noticed motion is required to begin the 21 day period.”  Id. at 538; see also Barnes 

v. Department of Corrections (1999) 74 Cal.App.4th 126, 135.   

 Plaintiff’s motion makes clear that she only sent a letter to Goforth & Lucas, 

requesting them to withdraw the Objection to Unauthorized Practice of Law by Unlicensed 

Person Ray Robinson.  See Declaration of Chaune Williams (“Williams Decl.”), paragraph 7 

and Exhibit 3.  That letter, dated February 10, 2015, indicated that it is enclosing a copy of 

the moving papers “which will be filed with the court if you and your clients fail to withdraw 

the above papers within the 21 day safe harbor period.”  The motion did not provide notice 

of a hearing date and thus did not satisfy the safe harbor requirement of the statute.  

Additionally, since the moving papers that were purportedly enclosed are not attached to 

the moving parties’ declaration, there is no way for this court to determine if the motion 

served on the party is the same as the motion filed on February 28, 2017, over two years 

later.   

 

  

 2.  TIME:  9:00   CASE#: MSC14-01619 

CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 

HEARING ON MOTION TO STRIKE ANSWER TO 1st Amended CROSS-COMPLAINT 

FILED BY PATRICK RILEY 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 
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Matter vacated since an amended answer was filed.  

  

 3.  TIME:  9:00   CASE#: MSC14-01619 

CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY PATRICK RILEY, NATALIE RILEY, CHARLES RILEY 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Continued by the Court to May 26, 2017 to coincide with other pending motions in this 

matter. 

  

 4.  TIME:  9:00   CASE#: MSC14-01619 

CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Counsel shall appear personally in court if either of the tentative rulings set forth in Lines 2 

and 3 above are contested.  If neither the tentative ruling set forth in Line 2 nor the 

tentative ruling set forth in Line 3 is contested, then the Case Management Conference is 

continued to May 26, 2017 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC14-02082 

CASE NAME: UECKER VS. NG 

HEARING ON MOTION FOR AWARD OF ATTORNEYS' FEES AFTER JUDGMENT 

FILED BY SUSAN L. UECKER 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Counsel fully authorized to reach agreement on a resolution of this motion are ordered to 

appear personally in court. They are ordered to meet and confer at the courthouse (a jury 

room will be provided if available) in an effort to reach a mutually acceptable resolution of 
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the amount of attorney’s fees that should be awarded.  If a voluntary resolution cannot be 

reached by the conclusion of the morning calendar, the hearing will be continued to a future 

date set by the court. The court notes, looking at the respective positions of the parties, 

that the parties may not be that far apart, inasmuch as (in round figures) the claim is for 

approximately $185,000 and the opposition appears to concede that approximately 

$150,000 may be reasonable (see Defendants’ Memo in Opposition, page 5, line 4).   

 

  

 6.  TIME:  9:00   CASE#: MSC16-00512 

CASE NAME: ASCENTIUM VS. SHORTZ 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY ROGER W. SHORTZ M.D. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Unopposed motion is granted.  Order relieving counsel will become effective upon the filing 

of the proof of service of the signed order upon the client as an individual. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00512 

CASE NAME: ASCENTIUM VS. SHORTZ 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY ROGER W. SHORTZ, M.D. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Unopposed motion is granted.  Order relieving counsel will become effective upon the filing 

of the proof of service of the signed order upon the client as a corporation. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00542 

CASE NAME: NICOLAS P. DOMINGO VS. RUBEN PEREZ 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Guardian ad litem and counsel for guardian to appear; minor need not appear.  Counsel to 

be prepared to voir dire guardian as to all material terms of the compromise.  Counsel is 
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requested to carefully review the proposed orders with the guardian to ensure their 

complete accuracy. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00632 

CASE NAME: JOYCE KAPLAN VS. ACALANES UNION 

HEARING ON MOTION TO QUASH NOTICE OF DEPOSITION 

FILED BY ACALANES UNION HIGH SCHOOL DISTRICT 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Senior trial counsel for both sides are to appear in court.  They are ordered to personally 

meet and confer in an effort to resolve this dispute.  (If a jury room is open, it will be made 

available to them.)  If they reach resolution prior to the conclusion of the morning calendar, 

they may return to the courtroom and notify the bailiff, in which case they will be next to be 

called to advise the court of the resolution.  Otherwise, the case will be recalled at the 

conclusion of the calendar and a new date assigned to return, argue, and receive the court’s 

decision. Note: if no resolution between counsel is reached, and if time allows, the court 

may engage in informal discussions with counsel in open court in an effort to see if it can 

assist in the resolution, without prejudice as to its ultimate and formal ruling on the matter.  

  

10.  TIME:  9:00   CASE#: MSC16-02109 

CASE NAME: McNEAL VS. TRANSFIELD SERVICES 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of MCNEAL 

FILED BY UNITED RENTALS, A CALIFORNIA CORP. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Mr. McNeal has filed a motion for leave to file a second amended complaint.  That motion is 

scheduled to be heard on May 26, 2017.  Depending on the outcome of that motion, the 

demurrer may be moot.  Accordingly, the demurrer is continued to May 26, 2017, at which 

time it will be ruled upon, if appropriate. 
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11.  TIME:  9:00   CASE#: MSC16-02109 

CASE NAME: McNEAL VS. TRANSFIELD SERVICES 

HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 

OPERATIVE COMPLAINT FILED BY UNITED RENTALS, A CALIFORNIA CORP. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Mr. McNeal has filed a motion for leave to file a second amended complaint.  That motion is 

scheduled to be heard on May 26, 2017.  Depending on the outcome of that motion, the 

motion to strike may be moot.  Accordingly, the motion to strike is continued to May 26, 

2017, at which time it will be ruled upon, if appropriate. 

 

  

12.  TIME:  9:00   CASE#: MSC16-02109 

CASE NAME: McNEAL VS. TRANSFIELD SERVICES 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The case management conference is likewise continued to May 26, 2017. 

  

13.  TIME:  9:00   CASE#: MSC16-02342 

CASE NAME: BEHESHTI VS. MALBOUBI 

HEARING ON PETITION TO COMPEL ARBITRATION AND MOTION TO STAY 

FILED BY SAEID MALBOUBI 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Defendant Saeid Malboubi’s Petition to Compel Arbitration is Granted. The parties are 

ordered to arbitrate their dispute as required in paragraph 15 of their Agreement. This case 

is stayed pending the outcome of the arbitration.  

Both sides agree that the parties entered into a contract, the Agreement for Transfer 

of Dental Practice Assets (the “Agreement”). (Comp. ¶7 &Ex. B; and Petition ¶2 & Ex. A.) 

Paragraph 15 of the Agreement states that “All claims, complaints, disputes, and other 

matters in question arising out of or relating to this Agreement shall be submitted to binding 

arbitration….” Thus, there is a valid arbitration agreement between the parties. 

Under Code of Civil Procedure § 1281.2, the “court shall order the petitioner and the 

respondent to arbitrate the controversy if it determines that an agreement to arbitrate the 
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controversy exists, unless it determines that (a) The right to compel arbitration has been 

waived by the petitioner; or (b) Grounds exist for the revocation of the agreement.”  

Plaintiff has presented no compelling reason why the parties should not be ordered to 

arbitration. Plaintiff argues that Defendant has waived the right to arbitration. Plaintiff filed 

this lawsuit December 9, 2016 and Defendant requested arbitration on January 30, 2017. 

(See Comp. and Javaheri Decl. ¶4.) These facts do not support a finding of waiver and 

Plaintiff has presented no other facts, let alone admissible evidence, that would support a 

finding of waiver of the arbitration clause. Plaintiff also argues that he should not have to 

pay the arbitration fees and costs if ordered to arbitration, but Plaintiff does not provide 

legal authority that says splitting the arbitration fees is a reason not to compel arbitration.  

Plaintiff’s reliance on Spence v. Omnibus Industries (1975) 44 Cal.App.3d 970 is 

misplaced. In Spence v. Omnibus Industries (1975) 44 Cal.App.3d 970, 975 the court stated 

that it was error for the trial court to order the plaintiff to pay the arbitration filing fee when 

the defendant requested arbitration. In Spence, the defendant initiated arbitration, but 

refused to pay the arbitration fee, and the contract was one of adhesion written by the 

defendant. (Ibid.) These are not the facts before this Court and thus Spence does not apply. 

Therefore, the Court finds that Plaintiff has not shown a valid reason not to enforce this 

arbitration agreement.  

The parties argue over who should pay the arbitration fees or if they should be split 

by the parties. This is a procedural issue relating to the arbitration and should be decided by 

the arbitrator.  

 

 

 

  

14.  TIME:  9:00   CASE#: MSC17-00132 

CASE NAME: STEVEN TRAVIS VS. WELLS FARGO BANK 

HEARING ON DEMURRER TO COMPLAINT of TRAVIS 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Continued to May 26, 2017 at 9 a.m.  
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15.  TIME:  9:00   CASE#: MSC17-00190 

CASE NAME: BUTORAC VS. ALARM GUYS 

HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

The application of plaintiff, Brandon Butorac, for a Right to Attach Order is granted.   

The amount to be secured is $724,210.92.  The property to be attached is all property for 

which a method of levy is provided.  (See CCP § 487.010 (a).)  This relief is conditioned on 

Plaintiff’s filing an undertaking in the amount of $10,000.00.  CCP § 489.220 (a).  Plaintiff 

shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ of 

Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for approval 

as to form in accordance with CRC 3.1312.  The basis for this ruling is as follows. 

 

 Plaintiff sold defendant 35 shares that he held of defendant’s stock for 

$1,450,000.00.  On the date of the transaction the parties signed three agreements:  (1) an 

Agreement of Stock Purchase and Sale; (2) a Non-Competition Agreement (the “NCA”); and 

(3) a Promissory Note for $1,450,000.00 (signed by defendant only).  (See Butorac Decl., 

filed 1/31/17, Exs. A-C.)  Defendant made payments on the Promissory Note through 

November 30, 2016.  Plaintiff filed suit on January 31, 2017, seeking the balance claimed 

due on the Note, currently $718,710.92, plus costs and attorney’s fees.  (Butorac Decl. filed 

1/31/17, ¶ 3, 18.)  Plaintiff also filed the instant Application for a Right to Attach Order.  

Plaintiff seeks a Writ of Attachment to secure $724,210.92, which includes $500 for costs 

and $5,000 in attorney’s fees.  

 

 A writ of attachment may be issued “only in an action on a claim or claims for 

money, each of which is based upon a contract, express or implied, where the total amount 

of the claim or claims is a fixed or readily ascertainable amount not less than five hundred 

dollars ($500) exclusive of costs, interest, and attorney's fees.”  (CCP § 483.010.)   

 

 A writ of attachment shall be issued if the court finds all of the following:   

 (1) the claim upon which the attachment is based is one upon which an attachment may be 

issued; (2) the probable validity of the claim upon which the attachment is based; (3) the 

attachment is not sought for a purpose other than the recovery on the claim upon which the 

attachment is based; (4) the amount to be secured by the attachment is greater than zero. 

(CCP §§ 483.010, 484.020, and 484.090.) 

 

 The plaintiff has the burden to prove the probable validity of the claim. (CCP § 

484.090 (a)(2).)   “A claim has ‘probable validity’ where it is more likely than not that the 

plaintiff will obtain a judgment against the defendant on that claim.”   

 

Defendant opposes the application, arguing that the amount of plaintiff’s claim is not 

readily ascertainable or should be reduced to zero because defendant has a claim for 

damages based on plaintiff’s alleged breach of the NCA. 

 

For purposes of the attachment law, the amount of a claim is “readily ascertainable” 

if the damages are readily ascertainable by reference to the contract and the basis of the 
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computation of damages appears to be reasonable and definite.  (CIT Group/Equipment 

Financing, Inc. v. Super DVD, Inc. (2004) 115 Cal.App.4th 537, 540.)  The amount need not 

be liquidated.  The contract must just “furnish a standard by which the amount due may be 

clearly ascertained and there must exist a basis upon which the damages can be determined 

by proof.”  (Ibid.) 

 

Defendant has not cited any authority holding that the amount of a contract claim is 

not readily ascertainable just because it may be subject to an offset.  The court rejects 

defendant’s argument that plaintiff’s claim is not readily ascertainable. 

 

 As for defendant’s second argument, the amount to be secured by an attachment 

shall be reduced by “the sum of the following:  . . . (2) The amount of any indebtedness of 

the plaintiff that the defendant has claimed in a cross-complaint filed in the action if the 

defendant's claim is one upon which an attachment could be issued; (3) The amount of any 

claim of the defendant asserted as a defense in the answer pursuant to Section 431.70 if 

the defendant's claim is one upon which an attachment could be issued had an action been 

brought on the claim when it was not barred by the statute of limitations. . . .”  (CCP § 

483.015 (b).)   

 

While plaintiff has the burden to prove the probable validity of his claim, defendant 

has the burden to prove the probable validity of the cross-claim or defense.  (Lydig 

Construction, Inc. v. Martinez Steel Corp. (2015) 234 Cal.App. 4th 937, 945.) 

 

Defendant has failed to meet that burden here.  Probable validity is proved through 

the use of declarations.  “The facts stated in each [declaration] . . . shall be set forth with 

particularity. Except where matters are specifically permitted by [the attachment law] to be 

shown by information and belief, each [declaration] shall show affirmatively that the 

[declarant], if sworn as a witness, can testify competently to the facts stated therein. As to 

matters shown by information and belief, the [declaration] shall state the facts on which the 

[declarant’s] belief is based, showing the nature of his information and the reliability of his 

informant. The [declarant] may be any person, whether or not a party to the action, who 

has knowledge of the facts. . . .”  (CCP § 482.040.) 

 

In support of its position, defendant has submitted two declarations from its 

President, Ryan Brown.  The gist of these declarations is that Mr. Brown believes that 

plaintiff has competed with defendant by inducing defendant’s independent contractor 

salespeople to terminate their relationships with defendant and begin contractual 

relationships with one of defendant’s competitors.  Defendant also offers evidence that 

plaintiff has disparaged defendant by suggesting defendant is going out of business.   

 

 Defendant’s evidence is insufficient to satisfy his burden to reduce the amount to be 

secured by the attachment for several reasons.  They include the following.  First, some of 

the key evidence is inadmissible for lack of authentication or foundation, or because it is 

hearsay and defendant has not established an exception to the hearsay rule.   

 

Second, a key paragraph of the Brown Declaration filed 3/28/17 is on information 

and belief.  (Brown Decl., filed 3/28/17, ¶ 7 (“Upon information and belief, [plaintiff] began 

making negative comments to some of [defendant’s] salespeople regarding [defendant] in 

August 2016.”)   However, declarations in support of an attachment may not be on 
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information and belief except as provided by the attachment law.  (See CCP § 482.040.)  

Defendant has not cited a provision of the attachment law that permits him to file a 

declaration on information and belief. 

 

Third, some of the evidence is not relevant even if it is admissible because the 

evidence tends to establish only a tort claim, not a contract claim.  However, the amount 

secured by an attachment can be reduced only by the amount of any claims upon which an 

attachment can be issued, and an attachment can be issued for only a contract, not a tort, 

claim.  (CCP § 483.010 (a), 483.015 (b).)   

 

Fourth, defendant has not shown that the alleged statements and actions violate the 

NCA.  The NCA only prohibits plaintiff from competing with defendant] by “soliciting new 

customers, Buyer’s existing customers, or selling or attempting to sell products and/or 

services offered by Buyer throughout the Territory.”  Defendant has not submitted evidence 

that plaintiff induced salespeople to leave defendant and come to work for plaintiff or that 

any action plaintiff took regarding these salespeople amounted to solicitation by plaintiff of 

defendant’s customers or an attempt by plaintiff to sell his own products or services in the 

Territory.   

 

Fifth, the court is not persuaded by the evidence defendant has offered that 

defendant will probably prevail on its claims.  

 
 Rulings on Evidentiary Objections 

 Plaintiff’s Objections to Declaration of Ryan Brown filed 3/3/17 

 1 – Sustained (lack of foundation). 

 2 – Overruled. 

 3 – Sustained (lack of authentication; hearsay to the extent offered to prove that 

plaintiff said something disparaging about defendant). 

 Plaintiff’s Objections to Brown Decl. filed 3/28/17 

 ¶ 7 – Sustained.  (See CCP § 482.040.) 

 ¶ 8-10 – Overruled. 

 Defendant’s Objections to Butorac Decl. filed 4/16/17 

 1 – Sustained (relevance). 

 2 – Overruled, though the relevance is limited because the individuals are not 

identified. 

 3 – Overruled. 

 4 – Sustained (relevance). 

 5 – Sustained (relevance). 

 6 – Sustained (relevance.) 
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16.  TIME:  9:00   CASE#: MSC17-00289 

CASE NAME: THOMAS REUTER VS. BRYAN SHISLER 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION 

FILED BY THOMAS REUTER 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Matter is vacated and dropped from calendar due to no proof of service. 

 

  

17.  TIME:  9:00   CASE#: MSC17-00410 

CASE NAME: NOZARI VS. WELLS FARGO 

SPECIAL SET HEARING ON OSC RE PRELIMINARY INJUNCTION 

SET BY THE COURT 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

               Plaintiff Afsaneh Nozari’s Application for Preliminary Injunction is denied. 

   

           On March 8, 2017, Nozari filed a verified complaint for wrongful foreclosure and 

quiet title, among other causes of action. Plaintiff alleges irregularities in the foreclosure 

process on the part of Defendants, including failure to comply with some of the HBOR 

statutes.  Plaintiff seeks injunctive relief and damages.   

 

           Also on March 8th, Plaintiff appeared ex parte to enjoin or stay the execution of the 

unlawful detainer action scheduled for March 9, 2017.   On March 3, 2017, Defendant Wells 

Fargo had posted a 3-day Notice to Quit at the subject property located at 235 Pebble Court 

in Alamo, California. Plaintiff Afsaneh Nozari, the previous owner, had defaulted on a 

$1,068,750.00 loan, secured by a Deed of Trust against the subject property.  Plaintiff 

remained in possession of the subject property following the foreclosure and trustee’s sale 

that took place on January 26, 2017. Per the Trustee’s Deed, the subject property reverted 

back to Wells Fargo.  Wells Fargo purchased the property with a credit bid of $987,268.50. 
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           The court granted the Temporary Restraining Order and enjoined Defendants Wells 

Fargo and Quality Loan Service Corporation from initiating the unlawful detainer or selling 

the subject property.  The matter was set for hearing on OSC re: Preliminary Injunction for 

this date, April 21, 2017. 

 

A. Preliminary Injunction 

 

            Generally, the ruling on an application for preliminary injunction rests in the sound 

discretion of the trial court.  Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 

1450.  “An injunction properly issues only where the right to be protected is clear, injury is 

impending and so immediately likely as only to be avoided by issuance of the injunction. 

[Citation.]"  Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 

Cal.App.4th 1069, 1084.  The purpose of the preliminary injunction, theoretically, is to 

preserve the status quo and prevent irreparable harm pending trial on the merits. White v. 

Davis (2003) 30 Cal.4th 528, 554.   

 

 Real property is usually deemed “unique,” so that injury or loss cannot be 

compensated in damages.  [See Aspen Grove Condominium Ass'n v. CNL Income Northstar 

LLC (2014) 231 CA4th 53, 62-64.]          

 

1. Balancing Equities 

 

            "One who seeks equity must do equity" is a fundamental maxim of equity 

jurisprudence.  (Dickson, Carlson & Campillo v. Pole (2000) 83 Cal.App.4th 436, 

445.)  Plaintiff has the burden to show she is entitled to equitable relief.  Plaintiff claims she 

is entitled to equity as she has always done equity toward Defendants and the judicial 

system, including offering in 2015 to bring her loan current by tendering full payment of the 

“arrears.”  

                “As a general rule, a plaintiff may not challenge the propriety of a foreclosure on 

his or her property without offering to repay what he or she borrowed against the property. 

[Citations…] (FPCI RE-HAB 01 v. E & G Investments, Ltd. (1989) 207 Cal.App.3d 1018, 

1021–1022 [tender rule is based on ‘the equitable maxim that a court of equity will not 

order a useless act performed … [¶] … if plaintiffs could not have redeemed the property 

had the sale procedures been proper, any irregularities in the sale did not result in damages 

to the plaintiffs’].)”  (Intengan v. BAC Home Loans Servicing LP (2013) 214 Cal.App.4th 

1047, 1053. A valid tender of performance must be of the full debt, in good faith, 

unconditional, and with the ability to perform. (Civ. Code, §§ 1486, 1493, 1494, 1495.) 

(Intengan v. BAC Home Loans Servicing LP (2013) 214 Cal.App.4th 1047, 1053.)  

 

                Plaintiff’s allegation of tendering the arrears is not sufficient to satisfy the tender 

rule.  Moreover, Defendants have submitted evidence that Plaintiff engaged in the practice 

of “bankruptcy hijacking.”   This is a practice where a borrower facing foreclosure transfers 

the property to a random bankruptcy estate, without the debtor’s participation, in an effort 

to forestall or delay the foreclosure. Wells Fargo had to obtain an in rem relief order against 

the property due to Plaintiff’s repeated bankruptcy hijacking.  (RJN, Ex. B.) 

 

It does not appear the balance of equities tips in Plaintiff’s favor. 

 

2. Two-Prong Test 
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"In deciding whether to issue a preliminary injunction, a trial court weighs two 

interrelated factors: the likelihood the moving party ultimately will prevail on the merits, 

and the relative interim harm to the parties from the issuance or nonissuance of the 

injunction." (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449.)  Thus, “[t]he 

trial court's determination must be guided by a ‘mix’ of the potential-merit and interim-harm 

factors; the greater the plaintiff's showing on one, the less must be shown on the other to 

support an injunction.”  Ibid at p. 678. “‘The ultimate goal of any test to be used in deciding 

whether a preliminary injunction should issue is to minimize the harm which an erroneous 

interim decision may cause. [Citation.]’” (White v. Davis (2003) 30 Cal.4th 528, 554.) 

 

A. Likelihood of Prevailing on the Merits 

 

                In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden 

of establishing a reasonable probability of success on the merits. (Association for Los 

Angeles Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 

1634.)  Plaintiff has not met of burden.  

 

1. Violation of Civil Code § 2924(a)(6)              

 

                In the first cause of action, Plaintiff argues that the Notice of Default was 

recorded by Quality Loan Service, but it was not the authorized Trustee.  The Substitution of 

Trustee identifying Quality Loan Service as trustees was recorded on March 4, 

2016.  (Request for Judicial Notice, Exh. D.)  In the Reply, Plaintiff indicated that she is 

withdrawing this cause of action.      

              

2. Violation of Civil Code § 2923.55 

 

            Plaintiff alleges Defendants failed to contact Plaintiff 30 days prior to recording the 

Notice of Default to explore options to avoid foreclosure.  (Nozari Decl., ¶18.)    

 

                Defendant argues that review of the loan mediation application demonstrates 

compliance with this section.  Plaintiff’s own declarations contradict her claim.  (Nozari 

Decl., ¶¶8-11, 13.) 

 

                “Several courts have found that the pre-foreclosure notice requirements imposed 

by HBOR are generally satisfied so long as there has been an effort ‘to assess the borrower's 

financial situation and explore options for the borrower to avoid foreclosure.’ [Citations.]” 

(Aguirre v. Wells Fargo Bank, N.A. (C.D.Cal. July 2, 2015, No. CV 15-1816-GHK (MRWx)) 

2015 U.S.Dist.LEXIS 86717, at *9-10.) “[C]ourts have held that discussions or negotiations 

about, or considerations of, a loan modification meet the requirements of § 2923.5.").  

 

                Section 2923.55 is part of the Homeowner's Bill of Rights ("HBOR"), which 

requires servicers to comply with various notice requirements before initiating foreclosure 

procedures. (Aguirre v. Wells Fargo Bank, N.A. (C.D.Cal. July 2, 2015, No. CV 15-1816-GHK 

(MRWx)) 2015 U.S. Dist. LEXIS 86717, at *8-9.) It is comparable to Civil Code Section 

2923.5, enacted in 2008. “Civil Code section 2923.5 does not provide for damages, or for 

setting aside a foreclosure sale, nor could it do so without running afoul of federal law, that 

is, the Home Owners’ Loan Act (12 U.S.C. § 1461 et seq.; HOLA.) As a result, the sole 
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available remedy is ‘more time’ before a foreclosure sale occurs. (Ibid.) After the sale, the 

statute provides no relief.” (Stebley v. Litton Loan Servicing, LLP (2011) 202 Cal.App.4th 

522, 525-526.)  

 

            Plaintiff has not demonstrated probable success on the merits of this claim. 

             

3. Violations of Civil Code § 2923.6  

 

            Pursuant to this section, if a borrower submits a complete application for a first lien 

loan modification, the mortgage servicer or its authorized agent, shall not record a notice of 

default or notice of sale or conduct a trustee's sale until the mortgage servicer makes a 

written determination that the borrower is not eligible for a first lien loan modification, and 

any appeal period has expired.   

            Here, Plaintiff argues that she submitted a new application for loan modification in 

January 2016, after a change in financial situation.  Wells Fargo determined there was not 

enough material change to obligate Wells Fargo to conduct another review on February 29, 

2016.  Plaintiff filed an appeal on March 1, 2016, but Quality recorded the NOD on March 4, 

2016.  (Nozari Decl., ¶¶15-16.)  (Plaintiff does not include a copy of the appeal or the letter 

from Wells Fargo.) 

            Plaintiff submitted another loan modification application on April 12, 2016.  It was 

denied and Plaintiff filed another appeal in May 2016. Despite the pending appeal, Quality 

recorded a Notice of Trustee’s sale on September 14, 2016.  (Nozari Decl., ¶¶25-27. 

            Defendants maintain the April 2016 modification application was denied on May 16, 

2016.  The appeal was denied on June 6, 2016.  (McNeal Decl., Exhibits 2, 3, and 4.) 

            As to the March 1, 2016 “appeal” of the denial to the January 2016 application, 

Defendants maintain that the right to an appeal occurs when a competed application is 

reviewed and denied. (Civil Code § 2923.6(d) and (e).) Here, the application did not 

document a material financial change and was therefore not reviewed.  Since the loan 

modification application had not been reviewed, there was no pending appeal when the NOD 

was recorded. 

            Civil Code § 2923.6(g) provides that once a borrower’s loan modification has been 

evaluated, unless there has been a documented material change in the borrower’s financial 

circumstances, there is no obligation to evaluate subsequent applications.   

            Here, Defendants determined there had not been enough material change to 

warrant another review.  Plaintiff has not demonstrated a likelihood of prevailing on this 

cause of action. 

 

4. Violation of Civil Code § 2923.7 

 

            This section provides that “the mortgage servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means of communication 

with the single point of contact.” 

            Defendant Wells Fargo argues that pursuant to Section 2923.7, a single point of 

contact was not assigned because Plaintiff did not request one.  Defendant’s position has 

been rejected.  “‘A plain reading of the statute requires [Defendants] to assign a SPOC when 

a borrower requests a foreclosure prevention alternative. It does not require a borrower to 

specifically request a SPOC.’ [Citation.]”   (McFarland v. JP Morgan Chase Bank (C.D.Cal. 

Aug. 21, 2014, No. EDCV 13-01838-JGB (OPx)) 2014 U.S. Dist. LEXIS 118240, at *29.)   
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            While Plaintiff has demonstrated likely success on this cause of action, the only 

remedy would have been to delay the foreclosure until Defendant complied with the 

statute.  However, since the foreclose sale has taken place, and Plaintiff has not met the 

tender requirement, it makes little difference in the ultimate outcome of the case. 

 

5. Violation of Civil Code §2924.17 

                This section requires a declaration by mortgage servicer or trust that the notice 

of default, notice of sale, assignment of a deed of trust, or substitution of trustee are 

accurate and supported by competent and reliable evidence.   

                Plaintiff has not demonstrated a likelihood of success on this cause of 

action.   Plaintiff admitted she defaulted on the loan. (Nozari Decl, ¶8) She admitted Wells 

Fargo had a right to foreclose.  (Compl., ¶9.)  Even if Plaintiff could demonstrate a likelihood 

of success on this cause of action, the foreclosure sale may not be set aside without the 

offer of tender. 

                Plaintiff’s remaining claims are derivative of the alleged HBOR violations.  Plaintiff 

has not demonstrated a likelihood of prevailing on the merits of the HBOR claims, thus the 

derivative claims fail also. 

 

B. Balancing the Relative Harms 

 

                In deciding whether to issue the injunction, the court must also evaluate “the 

interim harm that the plaintiff would be likely to sustain if the injunction were denied as 

compared to the harm the defendant would be likely to suffer if the preliminary injunction 

were issued.” (Smith v. Adventist Health System/West (2010) 182 CA4th 729, 

749.)  Although the court has broad discretion, it has "no discretion to act capriciously."   “It 

must exercise its discretion ‘in favor of the party most likely to be injured.” (Robbins v. 

Superior Court (1985) 38 Cal.3d 199, 205.)  The ultimate goal is to minimize the harm 

which an erroneous interim decision may cause.  (American Credit Indemnity Co. v. 

Sacks (1989) 213 Cal.App.3d 622, 637.) 

 

          As to interim harm, Plaintiff argues she has already suffered harm in that her home 

has been wrongfully foreclosed.  Now, only equity can intervene to enjoin Defendants from 

initiating eviction proceedings against her.  Plaintiff claims she and her family will suffer 

significant hardship without injunctive relief.  She could permanently lose her home if 

Defendants are not enjoined from evicting her and her family.  Moreover, the foreclosure 

and eviction will have a severe impact on her credit.  Spending money on rent and moving 

will severely limit her ability to afford litigation to vindicate her rights. The hardships 

outweigh Defendant’s hardship of not being able to evict her and her family. 

 

“A trial court may not grant a preliminary injunction, regardless of the balance of 

interim harm, unless there is some possibility that the plaintiff would ultimately prevail on 

the merits of the claim.” Accordingly, the trial court must deny a motion for a preliminary 

injunction if there is no reasonable likelihood the moving party will prevail on the 

merits.”  (SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280.)  

 

Defendant’s Request for Judicial Notice 

 

Defendant requests the court to take judicial notice of the following: 
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1. Exhibit A-- Motion for Relief from the Automatic Stay  

2. Exhibit B--Order Granting Relief from Automatic Stay 

3. Exhibit C--Proof of Claim filed on August 17, 2016 

4. Exhibit D--Substitution of Trustees, dated February 25, 2016 

5. Exhibit E--Plaintiff’s Complaint, filed on September 21, 2016, Case No. C16-

01757 

6. Exhibit F--Notice of Voluntary Dismissal, Case No. 3:16-cv-06135-VC  

7. Exhibit G--State of California Bureau of Real Estate license information for Mario 

Iraj Pashai 

 

            “[C]ourts have taken judicial notice of the existence and recordation of real 

property records, including deeds of trust, when the authenticity of the documents is not 

challenged.” (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264.)    

            Here, the court may take judicial notice of the existence of these documents.  

 

Plaintiff’s Objections to Declaration of Brandon McNeal 

Objection 1:  Overruled. 

Objection 2:  Overruled. 

Objection 3:  Overruled. 

Objection 4:  Overruled. 

Objection 5:  Overruled. 

 

                Brandon McNeal declares he was Vice President Loan Documentation for Wells 

Fargo.  The objections based on lack of foundation and personal knowledge are overruled. 

 

 

 

 

 

 

  

18.  TIME:  9:30   CASE#: MSC96-03529 

CASE NAME: R. SCOTT SNYDER VS. STUART GOURLAY 

HEARING ON OSC RE: WHY ORDER OF SALE OF DWELLING 

SHOULD NOT BE MADE 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

A review of the file does not reflect that all lienholders have been given notice of this 

hearing.  Moving party is to provide such notice and file proof of service with the court.  

The court will also require proof that the subject property is indeed owned by the judgment 

debtors, and that the attorney to whom notice was given of the OSC hearing in fact 

continues as current counsel for the judgment debtors.  The hearing is continued to 

June 16, 2017 at 9 a.m. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   04/21/17 

 
 

- 17 - 

19.  TIME: 10:30   CASE#: MSC15-00150 

CASE NAME: VH NOODLE HOUSE VS. VUONG 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY ALEX VUONG 

* TENTATIVE RULING: * 

 

The court has received a Notice of Settlement of entire case. Hearing is vacated. 

  

20.  TIME: 10:30   CASE#: MSC15-00150 

CASE NAME: VH NOODLE HOUSE VS. VUONG 

ISSUE CONFERENCE 

* TENTATIVE RULING: * 

 

The court has received a Notice of Settlement of entire case. Hearing is vacated.  

 

21.  TIME: 9:01   CASE#: MSC16-01542 

CASE NAME: R & J CONSTRUCTION VS. ABADIR 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY PERRY ABADIR 

* TENTATIVE RULING: * 

 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Before the Court is a Demurrer to Plaintiff R & J Construction, INC.’s (“Plaintiff”) First 

Amended Complaint (“FAC”).  The Demurrer was filed by one of the defendants in this 

matter, Perry Abadir (“Defendant”).  The Demurrer is to each of the seven causes of action 

in Plaintiff’s First Amended Complaint, and it is sustained, with leave to amend, for reasons 

explained below. 

 

The Demurrer is grounded in Code of Civil Procedure, section 430.10, subdivision (e) (“CCP 

§ 430.10(e)”).  In summary, the Demurrer argues: 1) that each cause of action alleged in 

the FAC is barred by the statute of limitations (SOL); and 2) that the FAC does not allege 

sufficient facts to support the fourth through seventh causes of action, inclusive.  Each 

argument is individually explored below. 

 

Legal Standard  

 

A demurrer tests only the sufficiency of the pleading’s factual allegations.  (Grevase v. 

Superior Court (1995) 31 Cal.App.4th 1218, 1224.)  Unlike a motion for summary 
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judgment, a demurrer does not concern evidence to support allegations.  (Id.)  Instead, a 

demurrer takes as true, provisionally, all material facts properly pleaded, however 

improbable they may be.  (Id.)  Accordingly, a court must overrule a demurrer where a 

party states a cause of action “under any possible theory.”  (Aubry v. Tri-City Hospital Dist. 

(1992) 2 Cal.4th 962,967.)  A court must construe allegations liberally, and with a view to 

substantial justice between the parties.  (CCP § 452.) 

 

Irrespective of the alleged causes of action, the court looks to the factual allegations of the 

complaint to determine whether they state a cause of action on any available legal theory. 

(Saunders v. Cariss (1990) 224 Cal. App. 3d 905, 908.)  

 

Factual Allegations 

 

The factual allegations in the FAC can be summarized as follows:  

 

Defendant executed three promissory notes (“Notes”) with Plaintiff and failed to repay all 

three.  The last payment on any note was made in March of 2011.  Plaintiff alleges that 

since the execution of the Notes Defendant has made ongoing representations and 

misrepresentations to Plaintiff about Defendant’s ability and intent to pay the Notes.  

Plaintiff further alleges that “[Defendant’s] intent was to induce Plaintiff to enter into the 

Notes and refrain from taking legal action on the Notes and allowing the statute of 

limitations to run.”  Plaintiff alleges that the final misrepresentation was made in late 2014, 

after which Plaintiff learned the truth of Defendant’s intent.  Further, Plaintiff alleges that 

Defendant fraudulently concealed and affirmatively misrepresented material facts which 

caused the statute of limitations to run on the Notes and related claims. 

 

Statute of Limitations 

 

As stated in the Courts previous ruling on Defendant’s first Demurrer, the statute of 

limitations has run on Plaintiff’s first, second, and third causes of action for Breach of 

Contract, and Plaintiff’s fifth cause of action for Open Book Account does not cure the 

defect.   

 

However, it appears the FAC contains sufficient facts to indicate a possible estoppel theory 

of liability if the facts were more specifically pled.  (Langdon v. Langdon (1941) 47 

Cal.App.2d 28, 32; Sofranek v. County of Merced (2007) 146 Cal. App. 4th 1238, 1281.)  

Thus, leave to amend is granted. 

 

Sufficient Facts  

 

The Court agrees with Defendant’s claim that the FAC does not contain sufficient specific 

facts to constitute the remaining causes of action.  As such, leave to amend is granted. 

 

Plaintiff shall file and serve the second amended complaint by May 5, 2017. 

 

Defendant’s request for judicial notice is denied. 
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22.  TIME: 9:01   CASE#: MSC17-00030 

CASE NAME: BRITTON VS. WELLS FARGO BANK 

HEARING ON DEMURRER TO COMPLAINT OF BRITTON 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

All parties and counsel take notice: effective May 8, 2017, this case will be 

re-assigned for all purposes to the Honorable (Charles) Steve Treat. 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Wells Fargo Bank, N.A. 

in its individual capacity and as successor by merger to Wells Fargo Home Mortgage (sued 

herein in its individual capacity and erroneously as “Wells Fargo Home Mortgage LLC” and 

“Wells Fargo Home Mortgage an Unknown Business Entity”) (“Defendant” or “Wells Fargo”). 

The Demurrer relates to the Complaint filed by Plaintiff Jennifer K. Britton (“Britton”) and 

Plaintiff Sherri DeLaura (“DeLaura”) (collectively, “Plaintiffs”). This is an unlawful foreclosure 

case. The Complaint pleads causes of action for (1) petition for temporary restraining order 

for prohibition of trustee sale; (2) violation of civil code 2923.6; (3) violation of civil code 

2923.7; (4) unfair business practice (Bus. & Prof. Code § 17200). 

Request for Judicial Notice 

Defendant Requests Judicial Notice of several County Recorder documents. Plaintiff Britton 

objects to this Request. The Request for Judicial Notice (“RJN”) is granted. Evid. Code 

§§ 452, 453. 

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 

Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is 

sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles 

(2007) 42 Cal.4th 531, 550), but the plaintiff must set forth the essential facts of his or her 

case “with reasonable precision and with particularity sufficient to acquaint [the] defendant 

with the nature, source and extent” of the plaintiff’s claim. Doheny Park Terrace 

Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal 

conclusions are insufficient. Id. at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the 

truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 

deductions, or conclusions of law.” California Logistics, Inc. v. State of California (2008) 161 

Cal.App.4th 242, 247. “The existence and scope of duty are legal questions for the court.” 

Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477.  

Petition for Temporary Restraining Order for Prohibition of Trustee Sale 

Plaintiffs seek a 120-day temporary restraining order prohibiting the trustee’s sale. 

Complaint at ¶ 28. However, a preliminary injunction is not a stand-alone cause of action. 

See MaJor v. Miraverde Homeowners Assn. (1992) 7 Cal.App.4th 618, 623 (A preliminary 

injunction is an interim remedy designed to maintain the status quo pending a decision on 

the merits. It is not, in itself, a cause of action.) 

The Demurrer to this claim is sustained, without leave to amend, and without prejudice to 

Plaintiff bringing a regularly noticed motion for preliminary injunction.  

Violation of Civil Code 2923.6 
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Plaintiff alleges that Wells Fargo violated § 2923.6(e)(1) by “failing to wait the requisite 31 

days to record a notice of sale.” Complaint ¶ 31. 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 

mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 

default or notice of sale, notwithstanding a pending application for a first lien loan 

modification. Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the 

borrower submits a “complete application for a first lien loan modification.” Civ. Code 

§ 2923.6(c). 

Plaintiff’s allegations with respect to this cause of action are inconsistent. She alleges both 

that her loan modification package was complete and that Wells Fargo demanded additional 

documents. See Complaint at ¶ 31. For example, Plaintiff alleges that she “submitted all 

requested papers electronically” but that the agent for Wells Fargo “claimed that seven 

documents were unacceptable because they were not in PDF format.” Complaint at ¶ 15. 

The Plaintiff also alleges that “she received a letter dated December 19, 2016 claiming, 

falsely that ‘we have not yet received all of the required documentation from you.’” 

Complaint at ¶ 16. The Plaintiff’s allegations with respect to the December 19 letter appear 

to reflect a position by Wells Fargo that the application was incomplete. Complaint at ¶ 18-

19. The latter allegations are not consistent with a conclusion that the application was 

complete.  

Furthermore, HBOR provides relief only for a “material” violation of the dual tracking 

statute. Civ. Code, § 2924.12, subds. (a) and (b). Even if Plaintiff had adequately alleged 

that her loan modification application was complete, she has failed to allege that any 

technical violations of the dual tracking provisions were “material,” in the sense that but for 

those violations, Wells Fargo would have agreed to a loan modification agreement Plaintiff 

could have afforded. 

The Demurrer to this claim is sustained, with leave to amend. 

Violation of Civil Code 2923.7 

Plaintiff alleges that Wells Fargo violated Civil Code section 2923.7 because no “single point 

of contact” was provided to her after she commenced communicating with Wells Fargo 

regarding a loan modification. Complaint at ¶¶ 13, 14. 

Civil Code § 2923.7 requires a SPOC to be appointed when a borrower “requests a 

foreclosure prevention alternative,” such as a loan modification. Civ. Code § 2923.7(a).  

Plaintiff’s allegations with respect to this cause of action are not entirely clear. She alleges 

that “she received mail purportedly from Christopher Mooney S., Home Preservation 

Specialist,” but that she was unable to reach him at the telephone number and extension 

provided. Complaint at ¶¶ 14, 19. She later describes “Christopher Mooney S.” as a “sham 

point of contact.” Complaint at ¶ 34. Plaintiff alleges that Defendant “simply referred calls 

arbitrarily to call centers” and that those persons were unable to answer her questions 

regarding foreclosure avoidance. Id. 

However, Plaintiff’s Complaint fails to allege any material “actual economic damages” as a 

consequence of these alleged violations. As a consequence, the Demurrer to this claim is 

sustained, with leave to amend. 

Unfair Business Practice (Bus. & Prof. Code § 17200) 
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Plaintiff’s claim for violation of the Unfair Competition Law (“UCL”), Bus. & Prof. Code 

section 17200, et seq., is derivative of her HBOR claim. Because the UCL claim is duplicative 

of the HBOR claim, and because the HBOR can provide the same (and additional) remedies 

for violation of the statute, the Demurrer to this claim is sustained, without leave to amend. 

 

 


